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NOTICE OF APPEAL 


NITE” STA"ES PTS™RICT COMRT 
SOTTHERN PISTRICT OF NEW YORK 


Ce. .Re PN"FRPRISES LTD, 


Plaintiff, 
7h civil 5397 = 1,7 
bh J Wye “« 
HARPTSOW JT. OG OTN, individually, and 
as Comptroller cf the City of Now NOTICE OF APPLAL, 
York, TO COVRT OF APPEALS 


Nefendant. 


Notice is herety given that C.DeR. 17 FRPRISES LTDe, 
Plaintiff above named, hereby appeals to the mited States 
Court of Apveals for the Second circuit from the erder entered 
on the docket on April 14, 1975, which dismissed the complaint, 
and dented pletntiff's motions for a preliminary injunction, end 
to convene a three-judge court to determine the constitutional ity 


of section 220-h(2) of the New York Labor Law. 


~~ 


Dated: Avril 21, 1975. 


“MORRIS ahs 
Attorney for Plaintiff-appell 
15 Park Row 
New York, Neve 10036 
Te: (712) 964 0492 
Yon. W. Bernard ‘ichland 
“Corporation Counsel 
Attorney for Nefendant-fonellee 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


-~against- 


HARRISON J. GOLDIN, individually, 
and as Comptroller of the City 


of New York, 


aad 


------------- * ae Y¢rrv¥ b 


C.D.R. ENTERPRISES LTD., 


74 Civ. 5397-LFM 


Plaintiff, 
MEMORANDUM 
== 
4 Pa 
es 
Defendant. * 4 
~< 
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MacMAHON, District Judge. 


This is a civil rights action by €.D.R. Enter- 


prises Ltd. ("C.D.R.") 
a declaratory judgment 
the New York Labor Law 


ant denies due rnrocess 


under 42 U.S.C. § 1983, for (1) 
lat enforcement of § 220-b(2) of 
(McKinney Supp. 1975) by defend- 


and equal protection, and (2) a 


permanent in,unction restraining further enforcement of 


that statute. Plaintiff new moves for a preliminary in- 


junction, pursuant to Rule 65, Fed.R.Civ.P., and for the 


convening of a three-judge court, pursuant to 28 U.S.C. 


§§ 2282 and 2284. Defendant cross-moves to dismiss the 


complaint, pursuant to Rule 12(b), Fed.R.Civ.P., for lack 


of jurisdiction over the subject matter. 


ce 
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Plaintiff, a p*inting contractor, entered into 
several contracts with the City of New York for painting 
its buildings. Each coniruct incorporated a provision of 
N.Y. Labor Law § 220-b(2), requiring an employer to pay 
the prevailing rate of wages to its employees working on 
public projects. The cited section of the statute further 
provides that when employees make formal complaints that 
they are not being paid the prevailing wage, the finan- 
cial officer in charge can withhold the disputed wages 
from payment under the contract pending the outcome of 
an investigation and hearing by the financial officer. 
The financial officer has the adjunct power du1ing an in- 
vestigation and hearing to issue subpoenas, administer 
oaths and examine w.tnesses. Once the financial officer 
renders his decision, the employer has the right to bring 
an Article 78 proceeding under the New York Civil Prac- 


tice Law and Rules to review the decision. 


On July 22, 1974, several of plaintiff's em- 
ployees working on the city projects under the contracts 
reported to the Comptroller of the City of New York, the 
financial officer in chaige, that C.D.R. was not paying 
them the prevailing rate of wages. After an investiga- 
tion, defendant Comptroller found that there was evidence 


that C.D.R. had underpaid its employees by $10,207.39, and 
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on November 7, 1974 he stopped payment to C.D.R. in that 


amount pending a hearing and determination of the dispute. 


During a hearing on December 6, 1974, the hear- 
ing officer of the Comptroller's office requested C.D.R. 
to produce records of wage payments which were the sub- 
ject of the controversy in order to assist him in his de- 
termination. C.D.R., however, refused to produce the 
records and the Comptroller has, therefore, been undie 


“to render a final decision in the matter. 


Plaintiff contends that its right to procedura! 
due process is being denied because § 220-b(2) does not 
provide the employer with the ssnonianae: st receiving 
the money due under the contracts and posting a surety 
bond to cover the disputed wages pending a determination 
of the controversy. Plaintiff also claims to suffer ir- 
reparable harm because § 220-b(2) deprives it of money 
needed to pay operating expenses and destroys its credit. 


In an amended complaint, plaintiff alleges that § 220-b(2) 


violates its equal protection under the law. 


We cannot consider defendant's Rule 12(b) mo- 
2 


tion if a three-judge court is appropriate. We, there- 


fore, turn first to plaintiff's application for tha‘ 


a we 
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relief under 28 U.S.C. § 2281. 


Plaintiff attacks the constitutionality of a 
state statute and seeks to enjoin its enforcement. A 
three-jucge court is, therefore, appropriate if plaintiff 
3 


raises a substantial constitutional question. 


In Goosby v. Osser, 409 U.S. 512 (1973), the 
Supreme Court recently outlined the standard for determ- 
ining the substantiality of a constitutional claim. "A 
claim is insubstantial only if ‘its unsoundness so clearly 
results from the previous decisions of this court as to 
foreclose the subject and leave no room for the inference 


that the questions sought to be raised can be the subject 


of controversy.'" 409 U.S. at 518. 


In Bourjois, Inc. v. Chapman, 301 U.S. i183, 189 


(1937), the Supreme Court was faced with a similar due 
process claim. There, plaintiff challenged as violative 
of due process a Maine statute which required the regis- 
tration of cosmetic preparations by manufacturers or pro- 
prietors and empowered a state agency to issue or deny, 
under described standards, certificates of registration 
of such seupications: The Court concluded that the Con- 


stitution did not require that "there must be a hearing 


ay 
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of the applicant before the board may exercise a judgment 
under the circumstances and of the character here ine 
volved" and that "the requirement of due process of law 
is amply safeguarded by § 2 of the statute" providiig for 
. judicial review. 
\ The established facts of the present action are 
3 . that the hearings concerning whether plaintiff paid the 
prevailing rate of wages have not been completed due to 
i plaintiff's refusal to supply the hearing officer with 
| records of its wage payments. Once plaintiff supplies 
those records, the Comptroller will be able to render his 


decision. Plaintiff will then be entitled to proceed in 


the state courts for judicial review of the Comptroller's 


decision. 


In F.S. Royster Guano Co. v. Virginia, 253 U.S. 
412 (1920), the Supreme Court stated that a state statute 


violates equal protection when it grants to some what it 
denies to others, unless the deprivation is suffered as 


the result of the state's placing persons into different 


Plaintiff has utterly failed to show that § 


| classes and such classification is reasonable. 
} /220-b(2) grants something to other employers engaged in 
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public contracts that it denies to plaintiff. In addi- 


tion, cons*ruing plaintiff's claim to mean that the with- 


holding procedure of § 220-b(2) denies the class of em- 
ployers engaged in public contracts equal protection, 
vis-a-vis employers not engaged in such contracts, we 
conclude that this classification is reasonable as it 
halps effectuate the public policy of New York that em- 
ployees engaged in public projects be paid the prevail- 


ing rate of wages. 


- We conclude, therefore, that Bourjois, Inc. v. 
Chapman, supra, and F.S. Royster Guano Co. v. Virginia, 
supra, inescapably render C.D.R.'s attack off § 220-b(2) 
frivolous and insubstantial, thus precluding the con- 


vening of a three-judge court. 


Since it is essential to jurisdiction under 
42 U.S.C. § 1983 that a substantial federal question 
be presented, the complaint and amended complaint must 
be dismissed for lack of subject matter gi ead 

Accordingly, plaintiff's motion for a pre- 
liminary injunction and for the convening of a three- 
judge court is denied. Defendant's cross-motion to 


dismiss the complaint is granted, and we dismiss the 


‘2 
ary “8 
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amended complaint sua gp %° }. 
So ordered. 


Dated: New York, N. Y. 


April 14, 1975 


Lyd ¢ Wa Melee 


United States District Judge 
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FOOTNOTES 


x 
On January 3, 1975, the Comptroller stopped pay~ 
ment on an additional $4,601.70, bringing the total 
amount subject to the stop payment order to $14,809.09. 
2 
Idlewild Liquor Corp. v. Epstein, 370 U.S... Fi 
(1962). 
3 
Idlewild Liquor Corp. v. Epstein, supra. 
4 


Hagans. v. Lavine, 415 U.S. 528 (1974); Ex parte 
Poresky. 290 U.S. 30 (1933); Almenares v. an, 
453 _.2a 1075 (2d Cir. 1971), cert. denied, 

U.S. 944 (1972). 
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DEFENDANT'S NOTICE 0+ MOTION TO DISMISS COMPLAINT san 


SIRS: 

PLEASE TAKE NOTICE that the undersigned will move this 
Court at Room 1305 of the ™ited States Courthouse, Foley 
squar lew York, on the 2th day ef January, 1975, at 2:00 
o'clock in the afternoon, or as scor thereafter as counsel 
can be heard for an erder pursuant to Fed- R- Cive Pe 12(b) (1) 
& (6) dismissing plaintiff's complaint, on the grounds that 
this Court lacks jurisdiction ever the subject matter of this 
action «nt that the complaint fails to state a claim upon 
which relief can be granted. 


Nated: New York, N.Y. 
January 2, 1975 


ADRIAN P. BURKE 
Corporation Counsel 
Attorney fer Defendant 


By: Gary L- McMinimee 
GARY L. McoMINIMEE 


Te: 

Merris Weissberg, Esq- 
15 Park Row 

New York, N.Y. 10038 
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UNITED STATES PISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
C.D.R. ENTERPRISES LTD., CIVIL ACTION 
Plaintiff, ‘PILE NOe 
eagainst- 


HARRISON J. GOLDIN, imividually, ard 
as Comptroller of the City of New York, 


Defendant. 


=, 
ewe se@eeees#seeee#eeerees 7s * = 
aie 
For its Complaint, the plaintiff respectfully al Beose, 
; 3 s Pi 


l. This action is brought to secure injunctive pelicY from 
defendant's violations of plaintiff's rights under section 1 of the 
Fourveenth Amendment to the Constitution of the United States, and 
the Civil Rights Act, 42 U.S.C. section 1983. Jurisdiation of this 
Court ig based upon 28 U.S.C. sections 1331 anid 13\3(3) and 1343(4)6 


& 
fhe amount in controversy, exclusive of interest and costa, exceeds 


ten thousand ($10,000.00) dollars, The defendant maintains his 
principal office in, ani he transacts business in the Southern 


District of New York. 


2, Defendant, Harrison J. Goldin, is the Comptroller o* the 
City of New York, and, as such, 1¢ is a "fiscal efficer", who is 
authorised by section 220-b(2) of the Labor Law, upon his o#n 
-4ngtiative, or upon a written complaint alleging unpaid wages or 
aupplements dus for jabor performed on a contract for a public 
improvement, to: : 

" see notify the financial officer of the caivil division 

interested, who shall withhold from any payment on account 


thereof, due the contractor or subcontractor executing said 
public {aprovement, sufficient moneys to satisfy said =  — 


oy 


r ie | 
4) { 
ug oe te 
ne wt i ni 
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wages, am supplements, pending a finel determination. Th’ 
fiscal officer shall then cause an investigution to be made 

to determine whether any amounts are due t» the laborers, 
workmen or mechanics, or on their respective behalvet, on 

such public improvement ### and shall order a hearin, thereon 
at a tine and place to be specified and shall give notice 
thereof, together with a copy of such complaint ### such person 
complained against shall have an opportunity to be heard: . 
The fiscal officer shal) determine the issues ### and shall = 
make and file an order in his office stating such determina tion 
and forthwith serve a copy of such order «+? upon #H the ~ 
parties to such proceedings ##+ . Upon the entry and service 
of such order, the financial officer of the civil division 
interested shall pay to the claimant, from the moneys due to 
the contractor or subcontractor, the amount of the claim as 
determined by the fiscal officer provided that no proceeding 
pursuant to article seventy-eight of the civil practice law 

and rules for review of said order is commenced by any party 
agerieved thereby within thirty days from the date said order 
was filed in the office of the fiscal officer. In the event 
that such a proceeding for reviel is instituted, moneys 
sufficient to satisfy the claim shall be set aside by the 
financial officer interested, subject to the order of the 
court. 


3. . Plauntiff is a corporation, organized and existing under the 
laws of the State c Wew York, whose office is at 160 Baldwin Road, 
Hempstead, New York. Plaintiff is in business as « paiming 
contractor, doing interior and exterior painting of buildings for 
departments and agencies of the Federal, New York State and New York 
City governments, as well as other local governments, and also 


contract painting work for private owners and contractors, 


kh. Plaintiff is now performing work as a painting comractor 
for several departments ani agencies of the City of New York, inolue 
ding its Board of Education; and money is now due to the plaintiff 


for its work upon the said contracts. 
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FIRST CLAIM FOR RELIEF: 
S. This claim for relief is based upon section 1 of the 


Fourteenth Amendment to the Constitution of the United States, 


6. On or about October 11, 197k, the defendant caused to >e 
served upon the plaintiff a writter notice of a hearing to be held 
in defendant's office on October 3:1, 197}, upon allegations that the 
plaintiff violated section 220 of the New York Labor Law by failing 
to pay to its employees prevailing ~ates of wages and supplements 
of $2,188.54, for work upon public improvement contracts, as 


alleged ina statement annexed to said notice, Exhibit 1, amexed. 


7. Plaintiff's secretary came to defendant's office on October 
31, 197), with plaintiff's records, but no hearing was held, because 


the defendant adjourned the said hearing without notice to plaintiff. 


8. On or about November }, 197), the defendant caused to be 
served upon the plaintiff a written notice of a hearing to be held 
in defendant's office on November 13, 197, upon allegations that 
the plaintiff violated section 220 of the New York Labor Law by 
failing to pay to its employees prevailing rates of wages and 
supplements of $26,510.50, as alleged in a statement annexed to 
said notice. A copy of said notice and statement is annexed hereto 


as Exhibit 2, and made a part hereof. 


9. The aforesaid allegations in the said statements amexed to 


the said notices of hearing are contrary to the fects and untrue. 


10. On November 7, 197), the defendant, by his employee, Howard 
EB, Babbusan, Assistant to the Comptrolter of the City of New York, 


daaued a "Stop Payment Order", thereby he directed that pending 


> 


* 
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the hearing and determination of the aforesaid allegations, the sum 
of $10,207.39 shall be withheld from the money due to the plaintiff 
for work it performed on public improvement contracts with depart- 

ments and agencies of the City of New York. A copy of the said "Stop 


Payment Order" is annexed hereto as Exhibit 3, and made a part hereof. 


1l. Oral testimony and documentary evidence was presented at 
hearings upon the aforesaid alle ons held before the defendant's 
designated hearing officer, Howari 2. Babbush, on November 13, 1974, 
and on December 3 and 6, 197k. 


12. On December 3, 197, tue plaintiff asked the said Howard E. 


_Babbush to release the aforesaid $10,207.39 withheld pursuant to the 


said "Stop Payment Order", and to accept in place thereof a mrety 
company bond to secure payment of any money which may be determined 
to be due to plaintiff's workers for work upon public impro veme nt 
contracts with departments and agencies of the City of New York, 
but the said Howard E. Babbush declined to do so, aad he said that 
he had no power to grant this request, because it was a matter of 
poliey for the defendant to decide, Thereupon, plaintiff's lawyer 
made a similar written request in a letter to the defendant, dated 
December 3, 137, a copy of wnich is annexed hereto as Zxhibit h, 
and made a part hereof. To date, the defendant has not replied to 


that letter. 


13. Section 21 of the New York Lien Law provides shat a laborer 
employed upon a public improvement contract may file a mechanic's 
lien for unpaid wages; and that a contractor who disputes a claim for 
unpaid wages for which a mechanic's lien was filed, may release such 


lien bg posting a surety company bond to secure payment of any wages 
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which may be determined to be due to such a laborer in an action to 
foreclose sueh lien, In this case, no laborer in plaintiff's employ 
has filed a mechanic's lien alleging that wages are due him for work 
on @ public improvement contract. Consequently, it is not possible 
for plaintiff to file a bond to release such a lien, whia. plaintirr 


would be able to do if such a lien had been filed. 


1h. At the eni of a hearing session on December 6, 197k, the 
said Howard E. Babbush canceled a hearing session which was previously 
scheduled for December 13, 197, and he adjourned the hearings 
without date. | 


. 


15. The aforesaid "Stop Payment Order" has been in effect since 
November 7, 197). Even if the hearings should be resumed, after their 
adjournment without date on December 6, 197), it will still take a 
long time before such hearings are concluded, ami a determinatica is 
mede. Defendant's hearing officer does not hold hearings or consecu@ 
tive days, one after the other, but, instead, he usually adjourns fur 


about two weeks or more, from one hearing session to another. 


16. The ad ondant's refusal ba: vebeben the aforesaid $10,207.39, 
withheld pursuant to the aforesaid "Stop Payment trder", ani to accept — 
@ surety company bond in place thereof, as aforesaid, has caused, 
and it will continue to cause irreparable harm to plaintiff for a long 
time inthese times of high interest rates and. scarcity of money for 
loans to business, by depriving it of the money it needs to meet its 
payrolls and to pay ite operating expenses, and by destroying its 
financial credit and abili., to borrow money, because the said "Stop 
Payment Order" caused great concern to plaintiff's creditors, and 
made them unwilling to lend more money to plaintiff, and they are 


COMPLAINT, READ IN S'PPORT OF MOTION TO DISMISS COMPLS INT. 17 


demanding re-payment of their present loans to plaintiff. Unless the 
plaintiff is allowed to post a bond and thereby release the money due 
to it for work it performed, the plaintiff will not survive until the 
conclusion of the hearing, and it will be forced to go out of business, 
because it will not have money to pay its workers for their work, and 


to pay its bills for materials, equipment, and services, 


17. The public purpose to secure to workers on public improvement 
contracts payment of wages for thei’ ork would be fully accomplished 
by releasing the aforesaid $10,207.39, withheld pursuant to the said 
"Stop Payment Order", and the replacement thereof by a surety 
company bond. ; 

18, The absence of a provision in section 220-b(2) of the New 
York Labor Law that a contractor may file a surety company bond uud 
thereby release the money which thet statute authorized to be 
withheld to pay any wages which may be determined to be due to 
laborers for their work upon a public improvemen.s contract, 
unconstitutionally deprived the plaintiff of its property without 
due process of law, contrary to section 1 of the Fourteenth Amendment 
to theConstit:tion of the United States, aud for that reason section 


220-b(2) of. the New York Labor Law is nconstitutional and void. 


19. Py reason of the foregoing, the defendant's refusal to 
release the aforesaid $10,207.39, withheld pursuant to the said 
"Stop Payment Order", and to accept a surety company bond in place 
thereof, unconstitu¢ionally deprived the plaintiff of its property 
without due process of law, contrary td esetion 1 of the Fourteenth 


Amendment to the Constitution of the United States, and it was 


unconstitutional and void. 
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SECOND CLAIM !"OR RELIEF: 


20. This claim for relief is based upon the Civil Rights Act, 
h2 U.8.C. section 1983, 


21. Plaintiff herein repeats each and every allegation in 
y paragraphs 1 through 16 hereof, as if herein set forth In fuile 


22. By reason of the foregoing, the defeniant's refusal to 
release the aforesaid $10,207.39, withheld pursuant to the aforesaid 
"Stop Payment Order", and to accept a surety company bond in place 
thereof, gave the plaintiff a cause of action under the Civil Rights 
Aot, 42 U.S.C. section 1983, for redress of deprivation of a right 
under the Constitution of ti. United States, and to recover damages 


caused thereby, 


= 23. Plaintiff sustained $10,000 damages by defendant's refusal 
to release the said $10,207.39, withheld pursuant to the said "Stop 


Payment Order", and to accept a surety company bond in place therecf,. 
Wherefore, the plaintiff demands judgment: 


le Adjudging and declaring that the absence of ¢ provision in 
section 220-b(2) of tae New York Labor Law that a contipactor may file 
@ surety or mpany bond and thereby release the money which that stetu- 
te authorized to be withheld to pay any wages which may be determined 
to =o due to laborers fur their work upon a public improvement 
contractg unconstituticnally deprived the plaintiff of its property 
without due prosess of \.aw, contrary to section 1 of the Fourteenth 
Amendment to the Conat:t:tion of the United States, ani for that 
reaaon section 220-b(2) of the New York Labor Law is 


unconstitutional] and void, 


. 
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2, Adjudging and declaring thet the defendant's refusal to 
release the aforesaid $10,207.39, withheld pursuant to the said 
"gtop Payment Order", ard to accdpt a surety company bond in place 
thereof, unconstitutionally deprived the plaintiff of its property 
without due process of law, contrary to section 1 of the Fourteenth 
Amendment to the Constitution of the United States, and it was 


unconstitutional and void. 


3e Adjudging and declaring that the defendant's refusal to 
release the aforesaid $10,207.39, withheld pursuant to the said 
"Stop Payment Order", and to accept a surety company bond in place 
thereof, gave the plaintiff a cause of action under the Civil Rights 
Act, 42 U.S.C. section 1983, for redress of deprivation of a right 
under the Constitution of the United States, and to recover 
damages caused thereby. 


k. Directing the defendant inmediately to release the sum of 
$10,207.39, which he directed to be withheld by his aforesaid "Stop 
Payment Order", and to accept a surety company bond in place thereof. 


5S. Granting a money judgment th favor of plaintiff against 
defendant for pleintiff's counsel fees herein and for the damges 
plaintiff sustained by defendant's refuse! to release the seid 
$3%,20)...9, withheld pursuant to the said "Stop Payment Order", and 


to acce'; a surety company bond in place thereof. 


6, Por such other, further or different relief as may be 


Sust aod proper. On C2 ty hee 

: MORRIS WEI SSBERG ee 
Attorney for Plaintiff 
15 Park Row 


New York, NeY¥- 10038 
(212) 964 0492 
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EXHTATT 1, ANNEXED.TO COMPLAINT 
read in _apport of motion to 
dismiss complaint 


3erore The Jomotroller Of The vity Uf New York 


In she Matter of the Complaint 
against 
Statement ‘eieaaaes? 
Iannelli Construction Co. 


C.D.K. Enterprises Ltd. 
K.M.A. Construction Corp. 


for violation of Labor Law 220 ect. seq. 


PLEASE TAKE “OICE that oursuant to Labor Law Section 220 
et. seq., a hearing, under oatn, will oe held in the Office of the 
Comptroller, Municipal wemeitiy? New oe .Y., 10007, Room 638 
on the Bist ay O'clock in the forenoon 
$FOSESOEOOCE PIS ty e 


5: «that “te reoresented by Counsel 
at sucnm hearing. 


The purpose of the he ring is to taxe evidence and testimony 
as to whether orf not you violstea Labor La: section 220, et. Seq., 
as alleged in the annexed statement. (mamakmint) 


PLEASE TAXE FURTHER NOTICE that you are required to produce 
4t the hearing all books, contracts, papers, documents and other 
evidence relatin, to the wages ind supplements paid on City or 
pravavavetetetetatatatetetetatatetd public works performed by you within three 
years prior to tne date of this notice. 


PLEASE TAKE *URTHER NOTICE that upon your failure to appear, 
testimon: will be heard, evidence will be taken and a deter- 
mination will be made based thereon. 


PLEASE TAKE FURTHER NOTIGE that after the hearings in thi 
matter are concluded the Comptroller will enter an order as i. 
required by Labor Law section 220 et. seq. 

Yours e6tc., 
HARRISCN J. & LIN 
Comptroller 


Dated; 10/11/74 
New York, NY 


EXHIBIT 1 


EXHTRBIT 1 ANNEXED TO COMPLAINT: READ IN S'tIPPORT OF MOTION 
TO DIS“TSS COMPLAINT 


The annexed statement (wumpsteinws) alleges that 
~ tannelli Const.,C.D.R. Ent., KMA Const. Corp. violated Labor 


Law Section 220 et. seq., by failing to pay its employees 
the prevailing rate of wages, supplemental benefits and 


prevailing practices in the total sum of $2188.54, 


For the period March 2, 1974 to April 3, 1974. 


' Jose Tases $ 828.60 4ot. — 
Pedra, Perez 687.52 «— 
Isodoro Contejou “s.m- afro: 


Pedro Sestyo sie 
Total 2188.54 


sefore The Comotroller Of The vity Lf New Yor 


x 


In he Matter of the Complaint 
against 


Notice of Hearing 
and 


Statement ( KomwpkaoorK) 


Iannelli Construction Co. 
C.D.R. Enterprises Ltd. 
K.M.A. Construction Corp. 
.John Durandes 


ms + 6.4 @& 8 6. ¢ 9 


_for violation of Labor Law 220 et. seq. 


PLEASE TAKE JO-ICE that pursuant to Labor Law Section 220 
et. seq., a hearing, under oggn, will*be held in the Office of tne 
Comptroller, Municipal Building, New York, .Y., 10007, Room 638 
on the day Nov. 1974 at o _Ci'clock in tne forenoon 
prxafterrnean of that dey. You san Oe Vaoresented by Counsei 
at such hearing. 


The purpose of the ne ring is to ta..e evidence and te. timony 
as to whether of not you violztea Labor La. >ection 220, et. sea., 
as alleged in the annexed statement. (cpmpbei iid 


” PLEASE TAKE FURTHER NOTJCE that you are required to prod ce 
at the hearing all books, tegtracts, papers, documents and other 
evidence relatinz to tne wages 2nd supplements paid on cit» or 
uxxxxxyvuscces Public works performed by you within three 
years prior to the date of this iotice. 


PLEASE TAKE SURTHER NCTICE that upon your failure to appear, 
testimony will be hoard, evidence will be taken and a dete.'- 
mination will be made based thereon. 

PLEASE TAKE FURTHER NOTICE that after tne heari.gs in th 
matter are concluded the Comptroller 1.1. enter an order as i 
required by Labor Law section 220 et. seq. 

Yours etc., 


HAKZiot . J. 


Comptroller 


Dated: 11/4/74 
New York, NY 


EXHTBIT 2 


EXHT3IT 2 annexed to complaint; read in support of motion 
to dismiss complaint 


The annexed statement (xeuphaintd alleges that 
annelli Const. KMA Const. CDR Ltd. & John DuranWdglated Labor 
Law Section 220 et. seq., by failing to pay its employees 
the prevailing rate of wages, supplemental benefits and 
prevailing practices in the total sum of $26,510.50 . 
90 8000000000000 0000000 20000000000000000 50S EBEE » 

opEgbeotedpoandoroiisedotecmobinbabmothectihte mathe. 08 
PPPPEONoOboesSocoogouPTeyMED COX MEGNDEdoOPobaex 
For the period May 5, 1973 to July 26, 1974. 


Jose Tajes $11,701.41 


Pedro Perez 4,636.70 


Daniel Vasquez 10,172.39 


Total ~~ §36, 510.50 


Fed ; f_ 
EXHTRIT anhexed to complaint; read ' 
te dismiss complaint ; in support of motion 
. THE CITY OF NEW YORK 
¢ OFFICE OF THE COMPTROLLER 
Mr. Jerry R. Masi 
ToChief, Bureau of Audit fo Si cael 
Howard E. Babbush —_——— 
Ass't to the Comptroller 


From 


Suosecr 


Stop Payment Order 


ee 9 Saray sh yoo RRP Re aR 


C.D.R. Enterprises Ltd $10, 207.39 


Please be advised, that pursuant to Section 
220 of ethe New York State Labor Law, a hearing is 
pending before this office to determine whether or 
not subject contractor is in violation thereof. 
Accordingly, it is requested of your office 
to withhold jtnese amounts — in Payment to xhis these 


contractorspending a final determination. 


Howard &. Babbusk — 
Ass't to the Comptrolle 


LAwOFFIcCes EXHTBIT annexed. to complaint; read ins ‘% . 
upport of 25 
MORRIS WEISSBERG*O #1 OP o dismiss complaint 15 PARK ROW 
NEW YORK, N.Y. 10038 


ROBERT J. KRENGEL WO 4-0492 


ty Necember 3, 197k 


Hone Harrison «|. Goldin, 

. Comptroller 
Municipal Building 
New York, NeYe 10007 


Dear Mre Goldin: Re: Prevailing Vage Complaints against 
‘ C.D.Re EM"ERPRIS!S LTD. 
KeMeAe CONSTRUCTION CORPe 


On November 13, 197), a first hearing was held upon complaints 
that the above-named firms failed to pay prevailing wages to 
painters in their eroloy who allegedly worked upon public work 
contractse An adjon..iment was taken to December 3, 197), when a 
second hearing was held, lasting a whole day, with an adjoyrnment 
taken to December 6, 197), and an alternate adjournment date of 
December 13, 197h. 


Following the first hearing on November 13, 197), your office 
stopped payment of $10,009 due to C.D.R. ENTIRPRISES I. De on 
current public work contracts other than those ‘nvolved in 
the said comlaints of non payment of vrevailing wagese 


Since almost three weeks have now elapsed, and it appears 
that it will take substantially more time before the hearings are 
gompleted and a determination is made with respect to such 
comDlaints, I respectfully ask that you allow the above-named 
firms, or either of them, to post a bond to secure payment of 
any sums eventually determined to be owed by such firms as a 
balance of prevailing wages, thereby releasing the money now 
being held for payment to them for their current work on other 
public work contractse Withholding of snch money is a great 
economic hardship on these firms in these times of tight money 
and high interest rates. J‘mnless these firms are allowed to post 
a bond and thus release the money due them for work they performed, 
they may be forced out of businesse TI presented this request to 
Mre Babbush, the hearing officer, who said he had no power to 
grant this requeste 


Will you please review this matter and advise me of 
your decirione 


Very truly yours, 


- F 


MORRIS WEISSRFRG 


t 4 6:0 


EXHIBIT 


’ 4 9T" 


MENMENT O? COMPLAINT: read 
dismiss complaint 3 read in support of motion te 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
C.D.R. ENTERPRISES LTD., 


Plaintiff, JUDGE MAC MAHON 
~-againste 


7h Civil 5397 
HARKISON J, GOLDIN, individually, and as: 


Comptroller of the City of New York, 
t AMENDMENT OP 
Defendant. COMPLAINT 


-_—-—se ef ec ew ee we we eo eo we ee we wee EX 
Pursuant to Rule 15(a) of the Federal Rules of Civil 
Procedure, the plaintiff hereby amends paragraphs 18, 19, and 21 


of its complaint herein, to read as follows: 


18. The absence of a provisicn in section 220-b(2) of the 
New York Labor Law that a contractor may file a surety company 
bond and thereby release the money which that statute authorized 
to be withheld to pay any wazes which may be determined to be due 
to laborers for their work upon a publis improvement contract, 
unconstitutionally deprived the plaintiff of its property without 
due process cf law, and denied to if the equal protection of the 
laws, contrary to section 1 of the Fourteenth Amendment to the 
Constitution of the United States, and for that reason section 


220-b(2) of the New York Labor Law is unconstitutional and void. 


19. By reason of the foregoing, the defendant's refusal to 
release the aforesaid $10,207.39, withheld pursuant to the said 
"Stop Payment Order", and to accept a surety company bond in place 
thereof, unconstitutionmally deprived the plaimiff of its property 
without due process of la., and denied to it the equal protection 
of the laws, contrary to section 1 of the Fourteenth Amendment 
to the Constitution of the United States, and it was 


AMENDMENT OF « * PLAINTs read in support of motion te 
dismiss complaint 


unconstitutional and void. 


21. Plaimiff herein repeats each and every allegation in 


paragraphs 1 through 19 hereof, as if herein set forth in full. 


New York, N.Y. 
January 13, 1975. 


MORRIS WEISSRERG 
Attomey for Plaintiff 
15 Park Row 

New et N.Y. 10038 
(212) 964 olg2 


To: 


Hon. Adrian P. Burke 
Corporation Counsel 
Attorney for Defendant 
Municipal tuilding 

New Yori, ¥.¥. 10007 


ORDER TO SHOW CAUSE, read in support of plaintiff's t 
fer “oti sca taaaade ee and 4 ge court tt st 


UNTTED STATES DISTRICT cour? 
SOUTHERN DISTRICT OF NEW YORK 


eeesersee eee nraenreeeeeeeae@e fs 
C.D.R, ENTERPRISES LTD., CIVIL ACTI OM 
Plaiswirf, 
~againste 


HARRISON J, GOLDIN, individually, and : 
‘omptroller of the City of New York, ORDER TO SHOW CAUSE - 


: POR PRELIMINARY INTMMOTTON | 
Defendant. AND CONVENTNG A 3-TUDOE ‘ 


Upon reading and filing the annexed affidavit of Charles D4 
leo, aworn to on December 7, 1974, and the complaint in thia eation, 


with the exhibits annexed thereto, 
TT IS ORDERED THAT 
let the defendan*, Harrison J. Goldin, iniividua}ly, and as 


Comptroller of the City of Naw York, show cause before a Judge of 

¢his Court, in Room 706 , United States ‘courthouse, Foley Square, 

Yew York, New York, at 2:15 P. Me, On December 13 19%), or 

as goon thereafter as counsel can be heard, why an order should ngt 3 
‘ve made, pursuant to Rule 65 of the Federal Rules of Civil Prosedure, ee 
granting to plaintiff a preliminary injunction, pending the final , 
deteraination of this action, restraining the defendant, Harrison Te 

Goldin, individually, and as Comptroller of the City of New York, and 


Pa 
fy? 


hie agents, serventa, and employees, from withholding from the b 
plaintiff the sum of $10,207.39, which . due to the plaintaf.” for 
ite work upon public improvement contracts with department s and me 
agencies of the City of New York, pravided that the pleimiff files ait: 


surety company bond in that sum to geoure payment of any part fr ey 


thereof which may be determined to be due to persons whom the pisein- h «yl 


$iff employed upon such public improvement contracts; ani why an 


- merry 
Sa 


= SHOW CATISE, read in suppert ef plaintiff's slotion ter 4 a 
prel ery injunction and 3-judge court Se ts 9 & 


) 


order should noe be made, pursuant to 28 U.8.C. sections suet ‘ana 


2284, @irecting that a statutory court of three juiges shal) be y 
convened to hear and to decide plaintiff's application for a. 
permanent injunetion, restraining the defendant from ettonetaied” 
the plaintiff's said sum of $10,207.39, provided that the plaimifr 
files @ surety sompany bond in that sum to secure payment of any part 3%: 
“thereef which may be determined to be due to persons whoa the plaine 
tiff employed upon the aforesaid public improvement contracts, _ 
upon the ground that section 220-b(2) of the New York Labor Lav, 
violates ssotion 1 of the Fourteenth Amendment to the Constitut uA 
of the Unitod States and it is unconstitutional because it 
authorises the withholding of such mony, without providing for’ 
filing a surety eoapany bond to replace the money so withheld, ana. 
to secure paresis of any wages which may be determined to be dus to 
persona employed upon such public improvement contracta, 1 ia 


q further Ordered that personal ie 


Service of a copy of this order, with a copy of the papera. upon 
or his attorney 
whieh {6 was granted, made upon the defendant/on or before. =ooh- 


December 11th 197), shall be good and sufficient service. |: 


Dated: Hew York, New York 
Desember 10th 197k. 


LLOYD *. MAC MAHON 
UNITED STATES DISTRICT a 


APPIDAVIT OF CHARLES D'ALEO, read in suppert ef plaintiff's 
motion fer preliminary injunction and 3-judge court 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


C.D.R. ENTERPRISES LTD., CIVIL ACTION 


Plaimiff, FILE No. 


~-againste 
HARRISON J. GOLDIN, individually, and 
as Comptroller of the City of New York, 


Defendant. AFFIDAVIT 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK)ss 


CHARLES N'ALEO being duly sworn, deposes and saya; I am the 


Secretary of C.D.R. ENTERPRISES LTD., the plaintiff herein. 


I make this affidavit in support of plaintiff's motion fora 
preliminary injunction, directing the defendant immediately to 
release the sum of $10,207.39, which he directed to be withheld by 
a "Stop Payment Order", dated November 7, 197), pending the hearing 
and determination of allegations that the plaintiff failed to pay 
prevailing wages and supplements to workers whom it employed upon 
public work contracts with departments anid agencies of the City of 


New York, and to accept a surety company bond in pace thereof, 


I also make this affidavit in support of plaintiff's applica- 
tion, pursuant to 28 U.S.C. sections 2261 and 228), to convene a 
statutory court of three judges, to hear and to decide plai giff's 
application for a permanent injunction, restraining the defendant 
from withholding the said sum of $10,207.39 which is due to the 
plaintiff for its work on the said public impro venent contrectsa, and 
from refusing to accept a surety comp: y bond in place thereof, upon 


the ground that the absence of a provision in section 220-b(2) of the 


APFIDAVIT OF CHARLES D'ALEO, read in support of plaintiff's 31° 
motic. for preliminary injunction and 3-judge court 


Hew York tabor Law that a contractor may file a surety company bond 
and there»y release the money which that statute authorized to be 
withheld to pay any wages which may be determined to be due to 
laborers for their work upon a public improvement contract, uncons- 
titutionally deprived the plaintiff of its property without due 
process of law, contrary to section 1 of the Fourteenth Amendment 
to the Constitution of the United States, and for that reason 
section 220-b(2) of the New York Labor Law is unconstitutional 


and woid, 


P‘aintiff is in business as a painting contractor, doing « 
interior ani exterior painting of buildings for dvupartments and 
ageneies of the Federal, New York State ami New York City govern 
ments, as well as other local governments, and also contract 


painting work for private owners and contractors, 


o Plaintiff is now performing work as a painting contractor for 
several departments and agencies of the City of New York, including . 
its Board of Education; and money is now due to the pleintiff for 
its work upon the gaid contracts. 


On or about October 11, 197), the defendant caused to be served 
upon the plaintiff a written notice of a hearing to be held in defen- 
dant's office on October 31, 197), upon allegations that the plain- 
tiff wiolated section 220 of the New York Labor Law by failing to 
pay to its employees prevailing rates of wages am supplements of ‘ 
$2,188.54, for work upon public improvement contracts, as alleged 
in @ statement annexed to said notice (Complaint, Exhibit 1). 


I care to defendant's office on October 31, 197), with plaine 


A 'PIDAVIT OF CHARLES D'ALEO» read in cupvert of plaintiff's 
motion for preliminary injunction and 3-judge ceurt 


tiff's records, but mm hearirg was held, because the defendant 
adjourned the seid heart. ¢ without notice to plaintiff, 


On or about Yovember 4, 197), the defendant caused to be served 
upon the ;laintiff another written notice cf a hearing to be held in 
defendant's office on November 13, 197), upon allegations that the 
plaintiff violated section 220 of he New York Labor Law by fatlidg 
to pay to its employees prevailing rates of wages and aupplements of 
$26,510.50, for work upon public improvement contracts, as alleged 
in a statement annexed to said notice (Complaint, Exhibit 2). 


The aforesaid all« » ions in the said statements are 


contrary to the facts and untrue, 


On November 7, 197), the defendant, by his er_loyee, « 2d Be 


Babbush, Assistant to the Comptroller of the City of New York, . 
issued a "Stop Payment Order", whereby he directed that pending 

the hearing and determination of the aforesaid allegations, the sum 
- $10,207.%9 shall be withheld from the money due to the plaintiff 
for work it performed on public improvement oontracts with depart- 
ments and agencies of the City of New York (Complaint, Exhibit 3). 


Oral testimony and documentary eviderce was presented at 
hearings upon the aforesaid allegations, held before the defendant's 
designated hearing officer, Howard E, Babbush, on November 13, 197%, 
and on December 3 and 6, 197k. 


On December 3, 1974, the plaintiff asked the said Howard £, 
Babbush to release the aforesaid $10,207.39 withheld pursvirt to the 
said "Stop Payment Order", and to accept in place thereof a surety 
company bond to secure payment of any money which my be determined 
to be due to plaintiff's workers for work upon publiae imprevemsent 


AFFIDAVIT OF CHARLES D'ALEO, read in support of plaintiff's 33 
motion for preliminary injunction and 3-judge ceurt 


contracts with departments and agencies of the City of New York, but 
Mr. Babbush declined to do so, and he said that he had no power to 
grant this request, because it was a matter of policy for the defen- 
dant to decide. Thereupon, plaintiff's lawyer made a similar written 
request in a letter to the defendant, dated December 3, 197k (Come 
plaint, Exhibit 4). To date, the defendant has not replied to 

that letter. 


Section 21 of the New York Lien Law provides that a laborer 


employed upon a public improvement contract may file a mechanic's 
lien for unpaid wages; and that a contractor who disputes a claim 
for unpaid wages for which a mechanic's lien was filed, may release 
such lien by posting a surety company bond to secure payment of any 
wages which may be determined to be due to such a laborer in an 
action to foreclose such lien. In this case, no laborer in plain- 
tiff's employ has filed a mechanic's lien for unpaid wages on any 
a@ch public improvement contract. Consequently, it is not possible 
for plaintiff to file a bond to release such a lien, which plaintif? 
would be able to do if such a lien had been filed. 


At the end of a hearing session on December 6, 197, Mr. 
Babbush canceled a hearing session which he previously scheduled for 


December 13, 197, and he adjourned the hearings without date. 


The aforesaid "Stop Payment Order" has been in effect since 
November 7, 197. Even if the hearings should be resumed, after 
their adjournment without date on December 6, 197), 1t will still 
take a long time before such hearings are concluded, and a determi- 


nation is made. Mr. Babbush does not hold hearings on this matter on 


consecutive dates, one after the other, but, instead, he usually 


AFFIDAVIT OF CHARLES D'ALEO, read in suppert of plaintiff's 
motion for preliminary injunction and 3-judge court 


adjourns for about two weeks or more, from one session to another 
Defendant's refusal to release the aforesaid 810,207.39, 


withheld pursuant to the aforesaid "Stop Payment Order", and to 


accept a surety company bond in place thereof, has caused, and it 


will continue to cause irreparable harm to plaintiff for a long time 


in these times of high interest rates and scarcity of money for 
loans to business, by depriving it of the money it needs to meet its 
payrolls and to pay its operating expenses, and by destroying its 
financial credit and ability to borrow money, because the said "Stop 
Payment Order" caused great concern to plaintiff's creditors, and 
made them unwilling to lend more money to plaintiff, and they are 
demanding re-payment of their present loans to plaintiff. Unless the 
plaintiff is allowed to post a bond and thereby release the money 
due to it for work it performed, the plaintiff will not survive 
until the conclusion of the hearing, and it will be forced to go 

mut of business, because it will not have money to pay its workers 
for their work, and to pay its bills for materials, equipment, and 


services. 


The public purpose to secure ‘i workers on public improvement 
contracts payment of wages for their work would be fully accomplished 
by releasing the aforesaid $10,207.39, withheld pursuant to the said 
"Stop Payment Order", and the replacement thereof by a surety 


company bond. 


The absence of a provision in section 220-b(2) of the New York 
. Labor Law that a contractor may file a surety company bond am thereby 
release the money which that statute authorized to be withheld to 


pay any wages which may be determined to be due to laborers for their 


APPIDAVIT OF CHARLES D'ALEO, read in support of plaintiff's 35 
motion for preliminary injunction and 3-judge court 


work upon a public improvement contract, unconstitutionally deprived 
the plaintiff of its property without due process of law, contrary 
to section 1 of the “ourteenth Amendment to the Constitution of the 
United States, and for that reason section 220-b(2) of the New York 


Labor Law is unconstitutional and void. 


For the foregoing reasons, the defendant's refusal to release 
the said $10,207.39, withheld pursuant to the said "Stop Payment 


Order". and to accept a surety company bond in place thereof, 


unconstitutionally deprived the plaintiff of its property without 
due process of law, contrary to section 1 of the Fourteenth 
Amendment to the Constitution of the United States, and it was 


unconstitutional and void. 


Defendant's aforesaid refusal also gave the plaintiff a cause 
of action under the Civil Rights Law, 42 U.S.C. section 1983, for 
redress of deprivation of a right under the Constitution of the 


Urfited States, and to recover damages caused thereby. 


Plaimiff sustained $10,000 damages caused by defendant's 
refusal to release the said $10,207.39, and to accept a surety 


company bond in place thereof. 


An order to show cause is requested herein, instead of the 
usual notice of motion, because the plaintiff is applying for the 
convening of a three judze court, pursuant to 28 7.5.C. sections 
2281 and 22',, to hear and to decide plaintiff's application for a 
permanent injunction restraining the defendant from withholding the 
plaintiff's said sum of $10,207.39, upon the ground that section 
226-b(2) of the New York Labor Law is unconstitutional for the 


aforesaid reasons; and because the plaintiff wishes to bring on for 


AFFIDAVIT OF CHARLES D'ALEO, read in supvort of plaintiff's 36 
motion for preliminary injunction and 3-judge court 


hearing as soon as possible its motion for a preliminary 


injunction herein. 
No temporary restraining order is requested herein. 


Notice of this application has been given to the Attorney 
General of the State of New York, by giving him a copy of the paners 


submitted herein. 


No previous application has been made for the annexed 


order to show cause. 


Fe usenet ae ee 
{ . re Che Z Pe a Pil Te aa 
Mee ——— hottie nes ae 
CHARLES D'ALFO 
Sworn to before me this 
7th day of December 197) 


oie 
P/2.8 - = 2 {5 : { | iy fe tag B e C 


AFFIDAVIT OF BENEDICT P. SANTERAMO, READ IN 37 
OPPOSTTION TO PLAINTIFF'S MOTION 


BENEDICT P. SANTERA“0, being duly sworn, depeses and says; 

1. Iam the Chief ef Laber Law Enfercement of the 
Comptroller's Office, City ef New York. 

2. T make this affidavit, based upon facts known by me te 
be true, the beoks and recerds ef the Office of the Comptroller 
and information supplied te me by other members ef the Office, 
in opposition to Plaintiff's application fer a preliminary 
injunction and the convening of a three-judge court. 

3. On July 22, 197), several employees of the plaintiff, 
C.D.R. Enterprises Ltd. (hereinafter "CDR") came to the Office 
ef the Comptroller and made statements which indicated that they 
had been empleyed by CDR to do painting work at P.S. 100 and 
P.S. 110 in Breoklyn and that this work was done by CDR pursuant 
to Contract Nos. 70608), and 70605 between CDR and The Board ef 
Education of the City of New York. Their statements further in- 
dicated that they had not been paid the "prevailing rate ef 
wages" as required by New York Labor Law Section 220 and Article 
63 of the respective contracts, @ copy of which is appencsd 
herete as Exhibit A and made a part herecf. 

hk. Pursuant to the practice of the Office, a claim 
examine in the Labor Law Enforcement Division ef the Comptrel- 
Ler's Office, Thomas Nedell, was assigned to investigate the 
validity ef the information supplied by the employees. 

5S. on July 2h, 197}, Mr. Nedell visited both schools te 
gather information. This inoluded personal interviews with the 
Custodians at the schools and a review ef the leg books kept 


by them. These legs contain information with respect to who and 


AFPIULAVIT OF BENEDICT P. SANTERAMO, READ IN 
OPPOSITION TO PLAINTIFF'S MOTION 


when persons have performed work at the schools. Subsequently, 
@ subpeena was served upon CIR demanding that it preduce all 
books, recerds and decuments, relating te its contracts with 
the Beard of Education. A payroll book was received in the 
Office on September 12, 197). In view of this new information, 


Mr. Nodell, in furtherance of his investigation, returned to 


the scheols en September 20, 197. Subsequently, Mr. Nodell, 


based upon his investigation prepared an audit which coupled 
with the other information that the Office had gathered indi- 
cated that CDR had violate. Section 220 and according breached 
its contracts with the Board of ducation in that it had net 
paid the "prevailing rate ef wages." 

6. On Octeber 11, 197), CDR was formally charged with 
having violated Labor Law Section 220 et seq. A copy of the 
Notice sent to CDR is attached as Exhibit 1 to Plaintiff's 
complaint. The hearing was scheduled for October 31, 197. 
Hewever, due to new information received in the interim, the 
Notice was withdrawn. 

7. The October 11, 197) Netice was replaced on November 
h, 197h with a Netice charging that CDR had underpaid its 
employees in an amount of $26,510.50 for the period May 5, 1973 
to July 26, 197. This underpayment was in connection with the 
above mentioned contracts and also on contracts which CDR was 
as subcontractor. A copy ef the Notice ef these charges is 
attached to plaintiff's complaint as Exhibit 2. A hearing date 
ef Nevember 13, 197) was ordered. 


8. on November 7, 197), the Office pursuant to Section 


AFFIDAV"T GP RENEDICT P. SANTERAMO, READ IN 39 
OP“C3ITION TO PLAINTIFF'S MOTION 


220 of the Labor Law erdered payments stopped to CDR in the 
amount of $10,207.39. The stop order was limited to $10,207.39 
Since this was the amount determined by the Department to have 
been underpaid in connection with the two above mentioned con- 
tracts on which CDR was the general contractor. This stop erder 


has resulted in withholding payments on three other contracts 


which CDR has with the City. on these three contracts and the 


two above mentioned contracts CDR has already received peyments 
from the City of nearly $93,000. 

9- Some evidence was taken at the hearing on November 
13, 197), however, since Mr. Morris Weissberg, Esq., who rep- 
resented CDR at the hearing indicated that he had only veen 
recently retained and was not fully familiar with the case, 
the hearing was adjourned to December 3, 197). A full day of 
hearings was held on that date. At the end of the day. Mr. 
Babbush, the hearing officer, inquired about the time Mr. 
Schwerin would need to complete the case for the Comptroller. 
He indicated about a half a day. Mr. Weissberg indicated that 
his defense would require about one er two days. Mr. Babbush 
suggested that the hearing continue on December , 197), the 


mext day. Hewever, that was inconvenient to the attorneys. 


December 6, 197k was then suggested, but Mr. Weissberg was 
unavailable for the morning on that day. It was finally agreed 
that the hearing would continue on the afternoon ef December 6, 
197k. Moreever, since it was obvious that one afternoon would 
not be sufficient to somplete the preceeding, it was suggested 


that December 12, 197 also be scheduled as a hearing date. That 


AFFIDAVIT OF BENEDICT P. SANTERAMO, READ IN ko 
OPPOSITION TO PLAINTIFF'S MOTION 


date, however, was again inconvenient to the defendants and 
December 13, 197) was scheduled. 

10. On December 6, 197), evidence was again taken. During 
the preceedings, Mr. Schwerin requested to see certain books 
which Mr. Weissberg had with him. He refused and Mr. Babbush 
ordered production. When Mr. Weissberg continued to refuse, Mr. 
Babbush directed Mr. Schwerin to seek an erder in the New York 
Supreme Court compelling production. As the result, the hearing 
scheduled fer December 13, 197) hes been adjourned pending the 
eutcome of the preceeding to secure the above mentioned material. 
As indicated by Exhibits B attached hereto and made part hereof, 
Mr. Weissberg has been so advised. 

1l- I must take specific exception to the statement made on 
pages | and extending over to page 5 of Mr. DtAleo's affidavit 
to the effect that Mr. Babbush dees not handle hearings in an 
expeditious fashion. I herve been involved in numerous precee- 
dings where Mr. Babbush has been the hearing officer, and I have 
not perceived any policy of not holding hearings on consecutive 
dates or routinely erdering two week adjournments. Mereover, it 
is difficult te understand Mr. D'Aleo's familiarity with Mr. 
Babbush's practices. 

12. On December 3, 197k, Mr. Weissberg requested that his 
client be permitted to file a surety bond for the $10,207.39 
withheld pursuant to the stop payment erder and that the money 
be released to him. Mr. Babbush indicated that he was without 
power to honor such a request. 

BENEDICT P. SANTERAMO 


Sworn te befere me thi 
13 day of December 197 


Aho anne 


ml 


EXHTBIT A annexed to affidavit of Benedict P. 


Santerano, read in opposition to plaintiff's motion 


Unlawful 
provision: « 
be strickes 


Workmer 
Compense +4 


Labor Le, 


Hours / 
Work 


? 


Art. 61 If this contract contains any unlawful provision, not an essential part of 
wie general structure of the contract and which shall appear not io have been a 
cvntroliing or very matcrial inducement to the making thereof, the same shall be 
: med of no effect and shall, upon the application of either party, be stricken from the 
svutract without affecting the binding force of the contract as if shall remain after 
\xnitting such provision. 


Art. 62, If the cmployees engaged on the Work to be performed under this 
Centract are required to be insured by the provisions of the Workimen’s compensation 
Law, and acts amendatory thereof, this Contract shall be void and of no effect unless 
the person, firm of corporation making or performing the same shall secure 
seiipensation for the benefit of, and keep insured during the life of said Contract, such 
euployees, in compliance with the provisions of said law. 


Art. 63. The Contractor must strictly comply with all applicable provisions of 
he New York State Labor Law, including amendments thereto, and the provisions of 
Section 343-9.0 of the New York City Administrative Code, as amended. 


No laborer, workman or mechanic in the employ of the Contractor, 
zibcontractor or other person doing or contracting to do the whole oi a part of the 
work contemplated by this contract shall be permitted or required to work more than 
sicht hours in any onc calendar day, or more than five days in any one week, except in 
cases of extraordinary emergency including fire, flood or danger to life or property, or 
in case of national emergency when so proclaimed by the President of the United States 
of America, or in any other case provided by law. 

In situations in which there are not sufficient laborers, workinen and 
tnechanics who may be employed to carry on expenditiously the work contemplated by 
this contract as a result of such restrictions upon the number of hours and days of labor, 
and the immediate commencement or prosecution Or completion without undue delay 
of the work is necessary for the preservation of the contract site and/or for the 
protection of the life and limb of the persons using the same, such laborers, workmen 
and mechanics shall be pennitted or required to work more than cight hours in any one 
calendar day; or five days in any one weck; provided, however, that upon application of 
any contractor the Executive Director shall have first certified to the Industrial 
Comunissioner of the State of New York that such public work is of an important nature 
nd that a delay in carrying it to completion would result in serious disadvantage to the 
public, and provided, further, that such Industrial Commissioner shall have determined 
that such an emergency does in fact exist as provided in Subdivision two of Section 220 
of the Labor Law. : 

Failure of the Executive Director to make such a certification to the 
Industrial Commissioner shall not entitle the contractor to damages for delay or for any 


cause whatsoever. 


No purt of the work, labor or services shall be performed or rendered by 
the Contractor in any plants, factories, buildings or surroundings or under working 
conditions which are unsanitary or hazardous or dangerous to the health and safety of 
employces engaged in the performance of the contract. Compliance with the safety, 
sanitary and factory inspection laws of the state in which the wer is to be performed 


shall be primafacic evidence of compliance with this paragraph. 


The wages to be paid for a legal day’s work to laborers, workinen of 
mechanics cmiployed upon the work contemplated by this contract or upon any 
inaterials to be used thereon shall not be less than the “prevailing rate of wage" as 
Jefined in Section 220 of the Labor Law, and as fixed by the Comptroller in the 
attached Schedule of Wage Rates and in updated schedules thercof. The prevailing wage 
rates and supplemental benefits to be paid are those in effect at the time the work is 


being performed. 


Evhibit A 
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In accordance with the Provisions of Section 343-9.0 of the New York 
City Administrative Code, as amended: 


Except for employees whose wage is required to be fixed Pursuant to 
Section 220 of the Labor Law, all persons employed by the Contractor and any 
subcontractor in the manufacture or furnishing of the supplies, materials, or equipment, 
or the furnishing of work, labor or services, used in the performance of this contract, 
shall be paid, without subsequent deduction or rebate unless expressly authorized by 
law, not less than the sum of two dollars and fifty cents ($2.50) an hour. 


orking condit.ons 
able to the Board 
ue On any contract 
covered in suits brought by the 
1e Board, in addition to damage for any other 
the amount of any underpayment of wages due 
to any employee engage ance of this contract. In addition, the Executive 
Director shall have the ri this contract and enter into other contracts for 
the completion of the o » With or without public letting, and the Original 
e for any additional cost. All sums withheld or recovered as 
wages hereunder, shall 


or violation of any of the foregoing. and in 

© contracts shall be awarded to the Contractor or 

may be, or to any firm, corporation, partnership or 

e Contractor or subcontractor has a controlling interest until 
from the date of such breach. 


2. The contractor and his subcontractors shall within ten (10) days after 
mailing of a Notice of Award Or written order, post in prominent and conspicuous 
places in each and every plant, factory, building and structure where employees of the 
Contractor and his subcontractors engaged in the performance of this contract are 
employed, notices furnished by the Board, in relation 
supplements, minimum Wages and other stipulations co 
Administrative Code of the City of New York, 
subcontractors shall conti ‘ i s in such prominent and 

i als, equipment, or work, 
contract. 


3. The contractor and his subcontractors shall keep such e:nployment 
records as are required in the Rules and Regulations of the Board of Estimate of the 
City of New York adopted pursuant to the provisions of Section 343-9.0 of the 
Administrative Code. 


cts by the contractor to the subcontractor for: 

ng or furnishing any of the supplies, materials or Cquipiment under the 

contract; (b) furnishing any of the work, labor or services required undcr the contract, 

the contractor shall insert a notice to the subcon.ractor to the effect that such supplies, 

tnaterials, equipment or work, labor or services are for the Board of Edw -tion and that 

the subcontractor is subject to the previsions of Section 343-9.0 of the New York City 
Administrative Code. 


liscrirnization 
sobivited. 


Exhibit A annexed 
P-Samteramo, rea 
reas plaintiff's motion 


to affidavit of Benedi 
d in opposition to si 


5. At the time the contractor makes application for each partial payment 
and for final payment, the contractor shall submit to the Exccutive Director a written 
certification of compliance with the prevailing wage, minimum wage and other 
provisions and stipulations requiered by Section 220 of the New York State Labour Law 
and Section 343-9.0 of the Administrative Code of the City of New York and the Rules 
and Regulations of the Board of Estimate adopted pursuant thereto and any and all 
supplements and amendments to such rules and regulations. Compliance with the 
provisions of this paragraph shall be a condition precedent to payment, and no payment 
shall be made to the contractor unless and until cach such certification shall have been 
submitted to and received by the Executive Director. 


6. The contractors attention is called to Section 222 which provides that 
preference shall be given to citizens of the State of New York who have been residents 
for at least six consecutive months immediately prior to the commencement of their 
employment. 

Section 222 also provides that each contractor and sub-contractor 
performing public works shall keep a list of his employees, stating whether they are 
citizens of the State of New York, native born citizens or naturalized citizens and in 
case of naturalization, the date thereof and the name of the court in which granted. 


7. This contract is executed by the contractor with the express warranty 
and representation that the contractor is not disqualified under the provisions of 
Section 343-9.0 of the Administrative Code for the award of contract. 


8. Any breach or violation of any of the foregoing shall be deemed a 
breach or violation of a material provision of this contract, and ground for cancellation 
thereof by the Board. 


Art.64. 1. Policy 


It is the policy of the Board of Education in accordance with the Labor Law of 
the State of New York and other applicable laws to provide equal opportunity in 
employment for all qualified persons, to prohibit discrimination in employment because 
of race, creed, color or national origin and to promote the full realization of equal 
employiment opportunity through an affirmative, continuing progiam of compliance by 
all contractors doing business with the Board of Education and their sub-contractors. 
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A’? IDAYIT OF MORRIS WEISSRERG, read in support of 
Dlaintiff's motion 


UNITED STATES DISTRICT COURT 
SO'THER! DISTRICT OF NEW YORK 


C.D.R. ENTERPRISES LTD., 


Plaintiff, JUDGE MAC MAHON 


-azainst- 


7h Civil 5397 
HARRISON J, OLDIN, imividually, and 


as Comptroller cf the City of New York, 


 APTIDA’ 
Defendant. = 


STATE OF NEW YORK ) 
COUNTY OF WEW YORK)ss. 


MORRIS WEISSBERG being duly sworn, depeoses and says: I am 
the attorney for the plaintiff in this action. I make this affi- 
davit in epposition to defendant's motion te dismiss the eomplaint, 


and in replyto certain statements in an affidavit by Benediet P. 


Santeramo, which defendant submitted on December 13, 197), in 


opposition to plaintiff's motion to convene a three-judge court 
to decide plaimiff's challenge to the constitutionality of seo- 
tion 220-b(2) of the New Yor Labor Law, and for an injunction 
against enforcement of that statute, which authorises a "fiscal 
officer" to make a pre-judgment seizure of money earned by a 


contractor upon a public work contract. 


Upon such prior motion, whieh has not yet been decided, 
plaintiff had no opportunity to reply to Mr. Santeramo's affi- 
davit, which was not served until the oral . gument of such 


prior motion on December 13, 197k. 


On November 7, 197, the defendant, by Mr. Babbush, his 
employee, issued a "Stop Payment Order", which directed that 
$10,207.39 shall be withheld from money earned by plaintiff on 
public contract work; and that sueh monsy shall be withheld 


AP?INMAVTT oF MORRTS 
plaintiff's motion WEISSBERG, read ir support of ks 


"pending a final determinaticn” of defen 16's allegations that 
plaimiff failed to pay the full prevailing vate of Wages to its 
employees on publio work contracts with departments and agenc 5 


of the City of New York (Complaint, Exhibit 3). 


Thereafter the defendant, by Mr. Babbush whom he designated as 
hearing officer, held hearings on such allegations on November 13, 
19743 December 3, 197k; and December 6, 197k. 


a As alleged in the complaint (par. 14), at the end of the 
hearing session on December 6, 197), Mr. Babbush canceled a 
hearing session which was previously seheduled for December 13, 
1974, and he adjourned the hearings without date. 


I was plaintiff's attorney whe represented plaintiff at the 


hearings on the aforesaid dates, Contrary to the statements in 
paragraph 190 of Mr. Santeramo's affidavit, on plaintizf's behalf 
I did not refuse to produce plaintiff's records at the hearing on 
December 6, 1973 and plaintiff did not refuse to produce its 
records in defendant's office on prior occasions. ¥r. 2anterano 
himself said in his affidavit (par. 5S): 


"A payroll book was received in the Office 
on September 12, 197." 


Moreover, Mr. Santeramo's affidavit cid not deny the alleza- 
tion in the complaint (par. 7) that on October 31, 197), plaintiff 
brought its records to a hearing session soheduled for that day, 
which the defendan’ adjourned without notifying plaintiff of such 


adjournment. 


At the hearing session on December 6, 197), on plaintiff's 
behalf, I offered to present plaimiff's records in evidence, and 


— ee -_ -_— a 


APFT™AY.T OF MORRIS WEISSBERG, read t 
plaine’ff*s motten , nm suprort of hé 
that plaintiff's secretary, Charles D'Aleo, then and there 

present, shall testify about his knowledge of entries in such 


records and be available for cross-examination,. 


Mr. Babbush, the hearing officer, and Mr. Schwerin, a 
City government lawyer who was prosecuting defendant's allegations 
against plaintiff, demanded that the plaintiff shall give to Mr. 
Babbush and to Mr. Santers.o possession of plaintiff's records, 
and that the plaintiff shall allow them to make photocopies of 
plaintiff's records. Mr. D'Aleo refused that demand. 


I submit that, as a mtter of law, Messrs. Babbush and 
Santeramo, a.d the defendant, had no legal right to take possession 
of plaintiff's records, or to photocopy them, against plaintiff's 
willy and I so advised Mr. D'Aleo. 


In refi iietion for plaintiff's refusal to give to Messrs. 
Babbush and Santeramo possession of plaintiff's records, and 
permission to photocopy them, Mr. Babbush canceled the hearing 
session which was previously scheduled for December 13, 197, and 
he adjourned the hearings without date. Mr. 3abbush told Mr. 
Schwerin, the City's lawyer, to mke application to punish the 
plaintiff for contempt of court. However, to serve his own 
purposes, Mr. Babbush and Mr. Santeramo made no mention of 
threatened contempt proceedings in Mr. Santeramo's affidavit of 


December, 1974; and no contempt preoeeedings were commenced. 


Mr. Babbueh also sent me a mailgram on December 11, 197), the 
day after the papers in this lawsuit were served, in which Mr. 
Babbush canceled the hearing session scheduled for December 13, 
197) (Santeramo affidavit, Exhibit B): 


APFPTPAVIT oF MORRTS WEISSBERG, read in support of 
Plaintiff's motion 


* settee pending the outcome of the Corporation Counsel's 


action to seoure the material in possession of your 
Client in violation of my order." 


NO proceedings were commenced by the Corporation Counsel 
to compel plaintiff to give to defendant possession of plaintiff's 


records, or permission to photocopy such records. 


Defendant's adjournment of the hearings without date on 


December 6, 1974, and the non-resumption of such hearings to date, 


has continued defendant's pre- judgment seizure of $10,207. 39 

of plaintiff's money earned by public contract work, which seizure 
wa3 made on November 7, 197), without any determination of defen- 
dant's allegations that plaintiff failed to pay the prevailing 


rate of wages to its workers. 


Plaintiff continues to be willing to present its records in 
evidence, as I said at the hearing on December 6, 197k; and 
plaintiff's secretary, Charles D'Aleo, continues to be willing to 
testify at a hearing about his knowledge of entries in plaintiff's 
records. Plaintiff nas not been able to do this since December 
6, 197k, when defendant arbitrarily, illegally, and 
unconstitutionally adjourned the hearings without date; and he 
has not shown any indication when or under what conditions he 


will resume such hearings. 


Meantime, plaintiff's $10,207.39 continues to be seized 


by defendant'a unconstitutional pre-judgment seizures thereof. 


Sworn to before me this 
13th day of January 1975 


nvr . KREW6:" 
Mifary Public, State ot ' 
Ne. 27 299° 
Quali ia 
Commis’ 


—_— 


SECOND AFFIDAVIT OF MORRIS WEISSBERG, read in support 
ef plaintiff's motion 


UNITED STATES DISTRICT COURT 
SO'THERN DISTRICT OF WEW YORE 


C.D.Re ENTERPRISES LTDe, t 
Plaineifrr : JUDGE MAC MAHON 


“againste- 
Th civil 539 


HARRISON J. GOLDIN, individually, and as; 
Comptroller of the City of New York, 
{ 
Defendant - 
t 


STATE OF NEW YORK ) 
COTNTY OF NEW YORK) ss 


WT AOU VYNd¥GG 40 Jag 
Pb Wd 62 NW GL 


WORRIS WEISSBERG being duly sworn, deposes aiid says: 1 am the 


attorney for the plaintiff hereine Y make this affidavit in 
‘apport of plaintiff's motion for a preliminary injunction and fer 
ether relief, and in opposition to defendant's motion to dismiss 
the complaint. 

Supplementing my prior affidavit herein, I submit herewith, 
aa Exhibit 1, a photoeopy of a REVISION OF STOP PAY¥Y: NT ORDER, 
dated January 3, 1975, iseued by defendant, by his employee, 
Neward B. Babbush, whereby the amount of money subjectea ito 
pre-judgment seisure by defendant was inereas< **on £10,207.39, 
Seized by hin SFOP PAYMENT ORDER dated Noverbe. | 197k (complaint, 
Exhibat 3) te #14,809.09, an increase of $4,601.70. Such revised 
STOP PAYWENT GRDER, dated Jamary 3, 1975, stated no reason fer 
such imovease of $4,601.70 in the amount of plaintiff’s money 
seised by such pre-judgment seisure by defendant. 

Defendent has contimed his susvension of the hearing which 
he made on December 6, 197), wien he arbitra>ily, illegally, and 
unconstitutionally suspended the hearing without date. Meantime 


> aed 


SECOND AFPITAVIT OF MORRIS WEISSBERG, read in suppert of hg 
Plaintiff's motion 


defendant's prejudgment seisure of $10,207.39 of plaintiff's money, 
made on Nevember 7, 197i, inoreased to $1,809.09 on January 3, 
1975, continues in effect, with no relief in sight for plaintiff. 


[eer robbie nob 
MORRIS VEISSBERG 


Sworn to before me this 
29th day of January 1975 


Kn NGEL | 

ve of New * ork 
‘20 
> County _ 
rch 3 1973, 


| A Ee BAP IIR to second affidavit of 50 
rris Weissb 
plaintiff's motion meer read in gupport of 
OFFICE OF THE COMPTROLLER 


To, Mr- Jerry R. Masi, Chief 
___Jan. 3, 1975 - 


Bureau of Audit 


From: Me Howard E. Babbush 


‘ Assistant to Comptroller 
i. susutcts Revision of Stop Payment Order dated 
Nov. 7, 1974- Contractor: C.D.R. Ccetet . Ev ren2zPRersEs Lrpb. 


Please increase previously ordered Stop Payment 


from $10,207.39 to $14,809.09. 


Your office will be advised of final de*?r- 


mination pursuant to Section 220 of New York State 


Labor Law. 


Howard E. Babbush 
Assistant to Comptroller 


AFFIDAVIT OF JAMES SCHWERIN, READ IN OPPOSITION 51 
TO PLAINTIFF'S MOTIOF 


JAMES SCHWERIN, being duly sworn, deposes and says: 

1. I am an Assistant in the effice of W. Bemard 
Richland, Corporation Counsel, and have been assigned to handle 
the administrative proceea'ng against C.D.R. Enterprises, Ltd. 
and others for alleged v’siations of Section 220 et seq. of the 
New York Labor Law. This matter is presently pending before 
hearing officer Howard Babbush, Esq. 

2. I make this affidavit in opposition to plaintiff's 
motion for a preliminary injunction and in support ef defen- 
dant's motion to dismiss. It is intended to supplement the 
affidavit of Benedict P. Santeramo, dated December 13, 19%, 
and to fully apprise the eourt ef the relevant administrative 
proceedings of December 6, 197) and subsequent events. 

3, At the December 6 hearing. C.D.R. refused to permit 
photocepying of eertain of its books, although there had been 
a prier subpoena duces tecum issued eni th. hearing officer had 
directed that C.D.R. permit the photocopying. C.D.R. took the 
position that it had complied with the subpoena by bringing the 
records to the hearing. The hearing officer directed that I move 
in Supreme Court on the following Monday worning for contempt. 
It was subsequently determined, however, that a proceeding to 
compel compliance with the subpeena would be more appropriate. 
A copy of the relevant portions ef the December 6 transcript 
is attached hereto as Exhibit l. 

kh. Unfortumately, due to a heavy caseload ef my om and 
the recent reduetion in personnel, as well as the holidays, 


papers were not filed in the Supreme Court until Friday January 


AFFIDAVIT OF JAMES SCHWERIN, READ IN OPPOSITION 
TO PLAINTIFF'S MOTION 


10, 1975 amd not served until Monday Janmry 13. The 


preceeding was placed en the calendar for January 20, 


5. Mr. Weissberg's office requested that it be adjourned 


until January 29. Upon my arrival in eourt en that date, Mr. 
Weissberg served me with his opposition papers. His papsars 
raised fer the first time the argument that the subpoena had 
not been properly served and I was forced to request an 
adjournment to consider the question. The hearing is now 
scheduled for February 7, 1975. 

JAMES SCHWERIN 

JAMES SCHWERIN 


Sworr to befere me this 
31 day of January 1975 


“ 


ow qnwe—uy > -- — ee 


EXHT } ansexed to affidavit of 4 
‘pead in epeaatleae aS ate affidavit, of James So = 53 
lannelli 181 


all of the testimony of thewtness on redirect 


3 on the ground that they are conclusions and not A 
4 supported by any records. Apparently based on . 
5 1 can't tell what. 
6 THE HEARING OFFICER: Denied. 

7 MR. WEISSBERG: Exception. I have 

8 no more questions. 

9 THE HEARING OFFICER: I thank you, 
10 Mr. lannelli. 
11 (Witness excused.) 

12 THE HEARING OFFICER: Mr. Schwerin. 
13 MR. SCHWERIN: Mr. Deleo has been 
14 looking at what looks like a looseleaf book, which 

1s i take it to contain records of C.D0.R. to check 


the testimonyof Mr. lIannelli. 

Are these records that were provided 
to the controller's office? 

MR, WEISSBERG: I will find out. We 
are going to have him testify. He's in a hurry 
to get out. 

THE HEARING OFFICER: Mr. Weissberg, 
how long is this testimony going to run? 

MR. WEISSbERG: Less than twenty 


minutes. 


EXHTBIT 1 annexed to affidavit of James Schwerin Sh 
read in opposition to vlaintiff's motion 
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2 THE HEARING OFFICER: We are not 
going to be able to conclude with both his direct 
examination and his cross-examination today. 
MR. WEISSBERG: I see. 
THE HEARING OFFICER: I would suggest 
that I dont’ think the hearing is going to con- 
clude next week since this is part of your defense 


anyway, he will probably go on on the following 


session since the government probably needs time. 


MR. WEISSBERG: As you know, we can't 
be here. 

THE HEARING OFFICER: We will allow 
additional time or an additional date, on the next 
try. for Mr. Deleo to testify. 


MR. WEISSBERG: Is that the end of it 


MR. SCHWERIN: I would like to know if 
those are the records that have been supplied to 
the controller? 

MR. WEISSBERG: I'm going to answer 
you as follows: 


He will be a witness and he will tes- 


THE HEARING OFFICER: There was a sub- 


+ @ } 


EXHIBIT 1 annexed to affidavit of James Schwerin 
read in opposition to plaintiff's motion 
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poena issued. I1 issued the subpoena duces tecum 
for all books and records. 

I want to know if those books and 
records were given to the comptroller? 

MR. WEISSBERG: I don't know the 
answer. 

THE HEARING OFFICER: Will you please 
ask your client. 

MR. WEISSBERG: I'= going to answer 
you also as follows: This is based on a recent 
court decision, when records are subpoenaed -- 
do we need this on the record? 

THE HEARING OFFICER: Yes. 

MR. WEISSBERG: On the record. 

When records are subpoenaed, the 
Owner of the records -- C.D0.R. contends as 
follows -- the records are the property of C.D.R. 
They will be produced at a hearing pursuant to 
subpoena. They will not be left. At the hearing 
they will be produced, and testimony -- 

THE HEARING OFFICER: What case are 
you citing? 

MK. WEISSBERG: Citing the case -- re- 


cent case on the subject, if I can find it. 


55 
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-EXHTRIT 1 annexed to affidavit of James Schwerin 56 
read in opposition to plaintiff's motion ; 
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ry 


THE HEARING OFFICER: Do you have a 


; copy of the subpoena duces tecum that was issued? 
4 MR. WEISSBERG: Can we have a recess ‘. 
5 for a minute? We will be right back. Our posi- 

6 tion is that we will comply with the subpoena by 

7 producing the books. We will not leave them, we 

8 will not consent to photocopies of our books being 
9 made. 
Lo THE HLARING OFFICER: I have a sub- 
7 pnena in front of me which states that you are 

12 hereby subpoenaed to appear and attend before 

13 the Comptroller of the City of New York, Division 
14 of Labor Law, in Room 631, Municipal Building, 

1s Borough of Manhattan, City of New York, on the 

6 8th day of November 1974, at 10:00 o'clock in 

7 the forenoon, and it goes on. 
ie Why weren't those books produced on 
19 that date, November 8th? 
i I'm speaking to your attorney. 


MR. WEISSBERG: Well, I don't know -- 
tnic is not a contempt proceeding. But we are 
perfectly -- the difficulty, as 1 was informed, 
is as follows: 


The employees of the Comptroller 


EXHT3TT 1 annexed to affidavit of James Schwerin S7 
read in opposition to plaintiff's motion 
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asked that the books be left and that they be 


3 allowed to be photocopied. . 
4 On the advice of counsel, C.D.R. a 
5 declined to leave the books, declined to con- 
6 sent to have them photocopied. 
7 However, we are perfectly willing to 
produce them for use as evidence and for examina- 
y tion at a hearing which is all that the subpoena 
Ww requires. 
- THE HEARING OFFICER: Mr. Schwerin, 
12 did they ask to leave the books -- did they say 
13 they were -- 
'4 MR. SCHWERIN: There were certain 
1s books brought in that photocopies were supplied. 
i Clearly from the size of that book, the complete 
- records were not left or allowed to be photo- 
‘i copied in that time. ial 
= We do not nave them at this time. 
aid we have photocopies of a certain few pages of 
34 
e records. 
MR. WEISSBERG: Actually I was not 
_ 
7 the attorney at that time. But now that I am my 
fi advice is clear, we will not allow anything to be 
24 


photocopied. 


- ” 


EXHIBIT 1 annexed to affidavit of James Schwerin 
read in opvosition to vlainti 3 motion 
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THE HEARING OFFICER: I'm directing 
they be left here. 

MR. WEISSBERG: We will not comply. 

THE HEARING OFFICER: Mr. Schwerin. 

MR. SCHWERI” I ask he be held in 
contempt. 

THE HEARING OFFICER: I ask you to 
please move this coming Monday in Supreme Court 
on a contempt proceeding. 

Mr. Weissberg, | hope you appreciate 
the seriousness of this? 

MR. WEISSBERG: I appreciate it. It's 
a constitutional question. As I understand the 
law to be, a subpoena does not take ownership or 
possession away from the owner with respect to 
records. 

THE HEARING OFFICER: While the records 
are here now I will -- I will direct that Mr. 
Schwerin go over the books and records at this 
time and make photostaticcopies if you refuse to leave 
them. 

MR. WEISSBERG: We decline. We do not 
contend that making photocopies -- 


THE HEARING OFFICER: Mr. Schwerin. 
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MR. SCHWERIN: I can only say Monday 
I will add that to the contempt proceeding. . 
THE HEARING OFFICER: AJ] right. ae 
MR. WEISSBERG: Also I wish to point 
Out that Mr. Deleo suggested to me that Mr. lannelli 
nas not produced his original books of account. 
THE HEARING OFFICER: Mr. Weissberg, 


Mr. lannelli testified that these cards are the 


Oriqira.s; from these cards his books and records 
were made, 

MR. WEISSBERG: Even so they should 
be here 

MR. FEINSTEIN: We would have no ob- 
jection at any time to produce our records. The 
Comptro'’.~- -“xamined our records quite thoroughly. 
Ne Gave the controller photocopies of all our 
records that were requested. et 

MR. WEISSBERG: This is just another 
one of these squeeze plays where the Comptroller 
is using his governmental powers to squeeze out 
contractors who do not have collective bargaining 
contracts with the painting union. 

THE HEARING OFFICER: I hope you have 


a substantial basis for this because I intend to 


cS 


« 
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188 
y take action on that statement as well. 
3 MR. WEISSBERG: There's a judgment 
4 in the Federal District Court in the Eastern 
5 District of New York against the Painters Union 
© for damages for harassing this contractor. 
> THE HEARING OFFICER: I do not see how 
a this is in any way relevant to my sitting here 
9 as a Hearing Officer and this proceeding. . 
lo If that's your final position then -- 
. MR. WEISSBERG: Why is the union 
, here? 
13 THE HEARING OFFICER: This is a pub- 
i4 lic hearing. Anyone has the right to attend this 
1s hearing. 


MR. WEISSBERG: But the union has been 
17 here right along. This is the third -- 
THE HEARING OFFICER: This is a public 
19 hearing. Anyone who wishes to sit in, anyone who 
walks in may sit in at a hearing. 

MR. WEISSBERG: It was the union -- 

TYE HEARING OFFICER: There is no ques- 
tion. This is not in any way relevant to this pro- 
ceeding. And if that's your final worc on the 


books, the corporation counsel will then proceed 


— = . 


EXHIBIT 1 annexed to affidavit of James Schweri= 
read in oppog’ci: to plaintiff's motion 
1 
on Monday. 


MR. WEISSBERG: Let them proceed, 


FHE HEARING OFFICER: The hearing is 


concluded for this date. 


I hereby certify that the foregotng 


is a true and accu.ate transcription 


of the within proceedings. 


SECOND AFFIDAVIT OF JAMES SCHWERIN, READ IN 
OPPOSITION TO PLAINTIFF'S MCTION 


JAMES SCHWERIN, being duly sworn, deposes and says: 

le I am an Assistant in the office of W. BERNARD RICHLAND, 
Corporation Counsel, and have been assigned to handle the admi- 
nistrative proceeding against the C.D.R. Enterprises, Ltd. and 
others for alleged violations of Section 22% et seq. of the New 
York Labor Law. This matter is presently pending before Hearing 
Officer Howard Babbush, Esq. 

2. I make this affidavit in opposition to plaintiff's 
motion for a preliminary injunetion and in suppert of defen- 
dant's motion to dismiss. It is intended to supplement my 
affidavit, dated January 31, 1975. 

3. As I indicated in my January 31 affidavit, I first 
became aware on January 29 that the application te compel 
compliamce with the subpoena might involve questions regarding 
the adequacy ef service. After an investigation of the factual 
circumstances surrounding service, it was detemined that the 


applieation would be withdrawn. 


he & n@8 subpoena has beea served upon Mr. Charles 


DtAleo and Mr. Weissberg, the ettomer for C.D.R. Enterprises, 
Ltd. has been notified that the hearing will continue on Mareh 
h, 1975. It is anticipated that only one or two mere days will 
be required to complete the testimony. 

JAMES SCHWERIN 

JAMES SCHWERIN 


Sworn to befere me this 
19th day ef February 1975 


THIRD AFFIDAVIT O MORRIS WEISSBERG, read in support 
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TNITED STATES OISTRICT CORT 
SOUTHEP? OLS TCT OF NEW YORK 


- = es w= cs wo «= « - - ee = = ~- ee ee ee ee > 4 
C.9.P. ENTERPRISES LED., : JUNGE VAC vation 
Plaintiff, : 7h civil 5397 
~against- t 


HAR” 750°! J. GOLTIN, tndividually, and aa: 
Convtroller of the Cty of New York, 
$ AY PINAVIT 
Nefendant 


STATE 0° NFW YORK ) 
COTNTY O° NE YORK)ss MORRIS WEISSBERG being duly sworn, says: T am 
the attorney for the plaintiff herein. 

Nefendant submitted an affidavit by James Sohwerin, an Assistant 
Corporation Gounsel of the City of New York, sworn to on January 33, 
1975, ‘n which Mr. Sohwerin said that on Decerder 6, 197k, defendant's 
heasing officer, Howard R. Sabbush, adjourned an administrative 
hearing whether plaintiff paid the prevailing rete of wages to workers 
whom it employed on a public work contract for painting work with the 
Board of Education of the City of New York, pending a rotion by defen- 
dant to compel plaintiff to comply with a subpoena duces teoum by 
giving to defendant possesaion of plaintiff's payroll records or 
vhotocovies thereof. Wr. Schwerin submit*ed an extract from the 
mimtes of the hearing of December 6, 297k, which shows that plaintiff: 
records were nhysfcally present in the hearing room with Cherles 
D'Aleo, pla‘ntiff's seoretary; that plaintiff of “ered to oroduce its 
records at the hearings that such records shall ve offered in evidence; 
ane that Yr. NYAleo shall testify about his knowlecge of entries in 
such records, and submit to crosseexamination. The minutes show that 
Wr. Babbush, the hearing officer, and Wr. Schwerin, the lawyer, refused 
the above offer, and, instead, they demanded that plaintiff shall give 


defencant possession of vleintif*'s records, or vhotocopies thereof. 


on my advice, plaintiff declined to do 80. 


6h, 
THIRD AFFIDAVIT OF MORRIS WEISSBERG, read 4 
of plaintiff's motion » Fe n support 


om January 31, 1975, pletntiff served upon Mr. Schwerin plaintiff? 
memorandum cf law, whioh cited and quoted from cases wh‘ch held that a 
subooens duces teoum requ'ring vroduction of records doez not give to 
the roverrnment lawyer who issued such subnoena any right to !nspect 
euch records, to seize and take vossesnion of such records, or to meke 
Mhotocopier thereof. Solbard v. 'mited States, LO8 7.5. hl: Hale ve 
Yeinkel, 291 ".S. 133 Im re trand Jury Proceedings, 486 ©. 2d 85 (C.A. 
3, 1973); Saratova Harness Recing Association v. Monaghan, 9 Miso 2d 
R62, 877, 149 LY .5.26 520, S2k; Tataldo v.- County of Monroe, 38 Misc. 
38 “ase. 2d 768, 234 N.V.8.2d 855, affd. 19 A.D.28 B52y People v. 
Colenan, 75 “ine. 24 1090, 349 N.Y.S.2d 2983 Matter of Beatty, 33 Mise. 
2d 1096, 228 N.¥.9.2d 955, reversed on other grounds, 16 A.D.2d 1021, 
239 “.V.8.2d 869, affd. 12 N.Vv.2d 695; Amalgamated nion, Local 22) v. 


revine, 219 ¥.V.8.24 AS1. 


On January 31, 1975, r. Sohwerin requested and obtained an 
adjournment of his metion to Tebruary 7, 1975. Presurneabdly he recon- 
siderec 4's nosition, because on “ebmary 7, 1975, vr. Schwer'n 
withdrew defendant's motion te compel plaintiff to give defendant 


ynosses3ion of pla‘fntiffts payroll records, or photocopies thereof. 


Wore than threes nonths have now gone by since November 7, 197k, 
when defendant made a pre-judgnent seizure of 419,207.39 of money due 
to olaintiff as crorress vawmnenits for acrmleted rork on ite aforesaid 
public work ccntract. 

Vore than one month has row gone by since January 3, 1975, when 
the defendant ‘noreased from $10,207.39 to #1),,809.09, his pre-judgnent 
seizure of plaintiff’s noney due upon the seid public work contracte 

Nore than two months have row gone by since December 6, 197k, 
when the defendent adjourned the said hearing without date, upon the 
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THIRD AFFIDAVIT OF MORRIS WETSSBERG, read in support $4 
of vlatntiff's motion 


afersaaid ground, which he has nor withdrawn. 


There ia no indfoation 
by defendant when, if ever, the hearing will be resumed and corpleted, 


and @ deoision will be made about the $1),809.09 of nleintirr's 
contract money which the defendant contimes to holc by his 
unconst!tut!onal pre-judgnent seizure thereof. 


dy 
/ 
/ f f es ‘ ( 


HORRYS WEYSSHERO 
Sworn to before me this 
10th day of “ebruery 1975 


ROBERT J. KREWSEL ork 
Notary Public. So 4 ew 
yo. 24. 70'120 


lified in i... gs County 
¥ Pee Expires March 30, 1979 


a 
A 202 Affidavit of Personal Service of Papers LUTZ APPELLATE PRINTERSZINC. 


UNITED STATES COURT OF APPEALS 
for the Second Circuit 
snide eisai es caceaipnaapeeanes bianca bana cua ie aed 


Index No. 
C.D.R. ENTERPRISES LTD., 
Plaintiff-Appellant, 
- against - Affidavit of Personal Service 
MARRISON J. GOLDIN, etc., 
Defendant-Appellee 


ncn RR ER NE arvensis 


STATE OF NEW YORK, COUNTY OF New York 


I, James Steele, being duly sworn, 
depose and say that deponent is not a party to the action, is over 18 years of age and resides at 
250 West 146th, Street, New York, New York 
That on the 15th day ofMay 1975 at Municipal Bldg, N.Y. N.Y. 


deponent served the annexed 242 nx upon 
W. Bernard Richland 


the Attorney in this action by delivering a true copy thereof to said individual 
personally. Deponent knew the person so served to be the person mentioned and described in said 
Papers asthe Attorney(s) - herein, 


Sworn to before me, this 15th 
day of May 


4 


“JAMES STEELE 


yalitied in Ne 
commission Expire 


